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What’s a “Clawback”?
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THE GOVERNMENT GIVETH—
AND THE IRS TAKETH AWAY
By JOHN SCHUMAN, JD, CFP©, Head of the Corient Wealth Transfer Group

In 2018, the basic exclusion amount (“BEA” or commonly called the “exemption”) for estate taxes doubled 

from $5 to $10 million. Today, it sits at $12.92 million. But absent an act of Congress, this exemption will 

revert to an inflation-adjusted $5M in 2026—which is estimated to be $7.2 million. Not surprisingly, Advisors 

have been recommending that their high-net-worth clients attempt to use this exemption before they lose it. 

And while this can be wise, as a couple could potentially lose $13 million in tax-free wealth transfer, you 

should be aware that some strategies may be subjected to a clawback.

Put simply, a clawback is when the IRS takes back a tax benefit your 

clients have previously enjoyed. And even though, in 2019, the 

Treasury ruled that a decedent could use the greater of the 

exemption at the time of death or the exemption applied toward his 

or her lifetime gifts—effectively alleviating this clawback concern, 

they recently issued proposed regulations that may change this. 

Before we go further, let’s get a better idea of what we’re talking 

about.

The question is whether a decedent in 2026 would benefit from the 

utilization of the increased exemption during 2018-2025 or not. The 

example below illustrates how the exemption works today and how a 

clawback could effect it. As you can see, if a decedent dies with a $5 

million estate and made lifetime gifts of $10 million between 

2018-2025, with the exemption today, the net taxable estate would 

be $2 million. However, if there was a clawback, there would be a 

$6M change in the exemption applied to the lifetime gifts and the net 

taxable estate would be $8 million. So, if the IRS says there’s no 

clawback, why does this matter?

New Proposed Regulations
The Treasury has proposed new regulations that effectively disallow 

the use of the excess exemption from years 2018-2025 for certain 

types of gifts. For these specific situations, the decedent would 

utilize the exemption available at the time of his or her death, rather 

than the exemption applied at the time of the gift. However, it is worth 

noting that an outright gift not included in the decedent’s estate 

would not be subject to this clawback rule.

What Gifts Are Impacted?
The most common types of gifts we expect to be affected by the new 

proposed regulation are those included in the decedent’s estate or 

subject to special valuation rules (typically because the decedent 

maintained an ownership interest in the gift), like:

• Grantor Retained Annuity Trusts (GRATS) are subject to the 

clawback if the gift represents more than 5% of the GRAT funding. 

So, zeroed-out GRATs would not be subject to this clawback rule.
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• Qualified Personal Residence Trusts (QPRTS) are frequently 

subject to the clawback, as the gift is typically more than 5% of 

the QPRT funding.

• Family Limited Partnerships (FLPs) are subject to a clawback if 

the decedent has too much control over the FLP.

• Preferred Freezes are subject to special valuation rules, so the 

clawback could apply.

• 18 month and 3-Year Look-Backs could subject decedents to the 

clawback if they give up a power that would include a gift in their 

estate within 3 years of death. An 18 month look-back can apply 

to other types of transfers.

What’s the Takeaway?

This information is for educational purposes and is not intended to provide, and should not be relied upon for, accounting, legal, tax, insurance, 
or investment advice.  This does not constitute an offer to provide any services, nor a solicitation to purchase securities. The contents are not 
intended to be advice tailored to any particular person or situation. We believe the information provided is accurate and reliable, but do not 
warrant it as to completeness or accuracy.  This information may include opinions or forecasts, including investment strategies and economic 
and market conditions; however, there is no guarantee that such opinions or forecasts will prove to be correct, and they also may change without 
notice.  We encourage you to speak with a qualified professional regarding your scenario and the then-current applicable laws and rules.

Different types of investments involve degrees of risk. The future performance of any investment or wealth management strategy, including 
those recommended by us, may not be profitable or suitable or prove successful. Past performance is not indicative of future results. One cannot 
invest directly in an index or benchmark, and those do not reflect the deduction of various fees that would diminish results. Any index or 
benchmark performance figures are for comparison purposes only, and client account holdings will not directly correspond to any such data. 

Advisory services are offered through Corient Private Wealth LLC and its affiliates, each being a registered investment adviser (“RIA”) regulated 
by the U.S. Securities and Exchange Commission (“SEC”).  The advisory services are only offered in jurisdictions where the RIA is appropriately 
registered.  The use of the term “registered” does not imply any particular level of skill or training and does not imply any approval by the SEC. 
For a complete discussion of the scope of advisory services offered, fees, and other disclosures, please review the RIA’s Disclosure Brochure 
(Form ADV Part 2A) and Form CRS, available upon request from the RIA and online at https://adviserinfo.sec.gov/. We also encourage you to 
review the RIA’s Privacy Policy and Code of Ethics, which are available upon request.

Our clients must, in writing, advise us of personal, financial, or investment objective changes and any restrictions desired on our services so that 
we may re-evaluate any previous recommendations and adjust our advisory services as needed. For current clients, please advise us 
immediately if you are not receiving monthly account statements from your custodian. We encourage you to compare your custodial statements 
to any information we provide to you.

If you’re hoping to use the increased exemption prior to 2026, 

exercise caution when recommending one of the gifting strategies 

identified above. It is also worth noting that some other wealth 

transfer strategies can be impacted by this new clawback rule, so it 

is always important to carefully review any strategies. The risk of 

running afoul of this rule is that the property may not simply be 

included in the decedent’s estate, but also that the excess 

exemption used to shelter the gift prior to 2026 may not be 

available. Therefore, the entire value of the property may become 

taxable in the decedent’s estate. 

If you have any questions or comments about this potential clawback,
PLEASE SPEAK TO YOUR CORIENT WEALTH ADVISOR.


